Vermont Council of Developmental

And Mental Health Services

Legislative Update for April 18th, 2011

Senate Appropriations Committee Finalizes Budget Deliberations

Today the Senate Appropriations will finalize their recommendations for the fiscal year 2012 budget. The full Senate will vote on their recommendations later in the week.  

The Committee is planning to make few changes from the House of Representatives with designated agency reductions set at 2.5%.   They are considering changing the reduction to student assistance professional (SAPs) to 50% of current funding.  The Administration had recommended total elimination of SAPs and the House of Representatives had recommended funding at 25% of current levels.

The Health Department Continues Conversation on Appropriations

Last week the Senate Appropriations Committee had Department of Health Commissioner Harry Chen come in to speak about how to better use prevention funds. Commissioner Chen shared the Vermont Department of Health (VDH) prevention pyramid.  The foundation of the pyramid has socioeconomic factors, including those things that can impact the most people like good nutrition.  VDH tries to focus resources at the bottom of the pyramid.  He believes that SAP’s are near the top of the pyramid between one on one education and clinical intervention levels.  The Committee suggested that the program could be more focused on the base of the pyramid.  
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Right now there are SAPs in 90 schools.  VDH is looking at a more comprehensive school-based health approach.  Currently, the House budget appropriations $319,000 in GF with some additional funds the total funding for SAPs would be a little over $400,000.  The Deputy Commissioner for ADAP Barbara Cimaglio said, “A stand-alone program just for substance abuse treatment does not make sense”.  The Commissioner and Deputy Commissioner agree that SAPs should be part of a broader health prevention program.  

Harry Chen shared a list of all the prevention programs and reported that VDH is making progress in breaking down the silos. This year they are bringing together CHAMPP ($335,000) and ADAP ($480,000), representing a mix of state and federal funding sources.  Next year they will add the tobacco funding ($592,017). CHAMPP includes programs to develop environmental strategies to support healthy eating and physical activities, ultimately reducing and preventing chronic conditions across the lifespan.  ADAP prevention programs reduce underage drinking, high risk drinking and drug use among young adults and build prevention capacity at the community level. The budget numbers above do not include Department of Health personnel funding. The Committee asked for this information.
Barbara Cimaglio applauded the HowardCenter for developing a short term solution to the Synergy program closure after the Committee credited her for addressing the problem. They are now working on a long term solution.  She clarified that Synergy was funded through DVHA.
Barbara Cimaglio said that Chittenden county still has an unmet need for opiate treatment and there is great need in Addison, Rutland and Bennington counties, as well.  Commissioner Chen pointed out that Rutland now is more open to having a methadone clinic than previously.  Based on a federal formula Barbara said 51,000 Vermonters need treatment for opiate addiction.  There are 100 to 150 waiting in Chittenden for Methadone treatment, while the Northeast Kingdom has 20 – 25 people on a waiting list.  
Senator Diane Snelling asked about integrating substance abuse and mental health treatment.  Barbara Cimaglio replied that the Blueprint is a good opportunity through three of the pilots. She said we might have an opportunity for another federal grant to integrate substance abuse treatment with physical healthcare care through a brief intervention model.  She reported that the VISI initiative has worked well to integrate mental health and substance abuse treatment.

Current residential treatment has limited capacity to accept people on furlough.  Maple Leaf does not accept people on furloughs at all.  There are only two programs: Serenity House and Valley Vista who will allow people on furloughs to receive treatment in just 15 of their beds.  This is a big concern to the Senate Judiciary Committee who wants to increase the number people coming out of corrections who access substance abuse treatment.
Senate Appropriations Speaks to DAIL Commissioner Wehry on Eldercare Funding

DAIL Commissioner Susan Wehry came to the Committee to address outstanding questions of the Committee.  She spoke about adult family care (developmental home) for older individuals as a model that could work for older persons coming out of nursing homes in relation to the money follows the person grant.  
Commissioner Wehry proposed language that would allow DAIL to contract other providers as an alternative to home health agencies (HHAs) which the House of Representatives rejected.  Commissioner Wehry told the Committee that HHAs have lost some 75% of the business to self-managed services and they use the remaining 25% to supplement their other services.  In her estimation it’s hard to understand what HHAs need this supplement.  In some areas of the state HHAs have subcontracted with these non-medical providers for personal care, respite and homemakers for the Choices for Care program.  In self and consumer directed care she would like the option of using these other providers directly.  Senator Jane Kitchel expressed her concern that the HHAs need financial stability to maintain financial viability.  
Senator Sears expressed frustration to Commissioner Wehry saying wait until next session to propose the language.  Commissioner Wehry replied that she really wants to do it and has other community partners who want to go, but she does not wish to undermine the HHAs. Her bottom line was “having other providers at the table would be an enhancement to the system”.
AHS Secretary Racine Speaks to Senate Appropriations Committee about Autism 

Secretary Racine spoke about the proposal to delay by one year the requirement to provide autism services in Act 127.  The study still needs a lot of work even though it was originally due in January.  He is concerned that there are children with similar conditions who wouldn’t be included. It would cost the State $4.2 million in General Fund to serve 18 month to 6 year olds.  The study covered children up to age 18.  The private insurance mandate would cost $300,000 to $450,000 just on the state employee insurance package.  
Doug Racine said he met with advocates who suggested looking at the potential Medicaid savings.  He had just received the result of that analysis which shows possible savings.  This new result calls into question his previous concern that the State can’t afford to go forward.  Therefore, he would like the opportunity to bring the analysis to higher channels and Scott Whitman, the Medicaid consultant. One possible avenue would be a one year delay for state Medicaid mandate, but having the private insurance mandate go forward on July 1st.  Suzanne Santarcangelo is the point person for AHS.
Senate Institutions Committee Reviews Proposal for Replacing State Hospital 

The Senate Institutions Committee heard from the Secretary of Human Services Doug Racine about the proposal for replacing the state hospital. Secretary Racine outlined the proposal to site a new facility on the grounds of the Central Vermont Medical Center in Berlin.  They questioned the future funding for operating the hospital.  DMH Commissioner Christine Oliver acknowledged that future federal funding is not guaranteed, but that there is room in the global commitment waiver cap to cover the costs.  She also noted that the current facility has both programmatic and facility issues that have led to decertification and the loss of federal funds.
The Committee also heard that the size of the proposed facility will depend, in part on how many beds and what level of care the Brattleboro Retreat is willing to take on.  Christine said they are discussing 16 beds at the Retreat.  The State facility could have anywhere from 40 - 50 beds.  The capitol cost could be $45 – 50 million.  Christine emphasized the advantage of the CVMC site for integrated health care.  A new plan to replace the current facility will be ready for the Legislature to review in January.
War on Recidivism Starts Transition from the Senate to the House

Senator Sears presented the War on Recidivism Bill to the House Corrections and Institutions Committee and the House Judiciary Committee on Wednesday April 12th.  Senator Sears told the Committees that there is generally good support for the bill.  Since both committees share responsibility they will take the lead in different sections of the bill and share the lead in some sections
House Corrections and Institutions Reviews H.215
Dee Burroughs-Biron commented on H.215 which proposes a study of the feasibility of providing corrections health care directly through state government instead of contracting out.  She said that directing DOC to conduct the proposed study represents an unfunded mandate.  She suggested that it would be better to have an outside expert on correctional healthcare systems do the analysis.  It was suggested to the Committee that the study needs to be undertaken in a planful manner.  The first question would be ‘why do something differently’?  She believes that a study is timely and necessary, but how to do it is important. She spoke about options beyond state employees doing the work, such as using FQHCs, because the 340B program could save money for pharmaceuticals.
Dee said the problem with recidivism for people with mental illness is the limited number of mental health providers and gave an example of having just one provider in the northeast kingdom. She asserted that when people released from prison can’t access care they end up decompensating and going back.  Dee spoke about setting conditions for community placement around medical and mental health needs.   
The Committee Chair will determine if the Committee will pick up this bill or not later. If they do, The Council may choose to testify.
House General, Housing and Military Affairs Takes Testimony on H.389
Todd Centybear of the HowardCenter spoke to the committee and informed him that his organization has a union that is part of AFSCME.  It came to the HowardCenter in the mid 1990s.  He has been a state employee and a union member.  He offered the Committee experiential information.

He did not express opposition to the bill either personally or on behalf of the Council.  Instead, Todd spoke about his good relationship with his union.  From his perspective this bill tries to put rules about relationships into law.  However, he noted that it is his understanding that the bill is under the exclusive jurisdiction of the National Labor Relations Act (NRLA).

Todd shared that there are already clear rules in the NRLA about how union organizing campaigns are run.  The reason for the bill suggests that those federal rules are not sufficient.  However, there could be legal arguments over jurisdiction.

As written, Todd pointed out several questions and concerns: 

· Communication regarding unionization – it is typical for management of an organization at the supervisory level to be asked questions during the course of the campaign regarding outcomes by the employees.  The NLRA allows such communication as long as it doesn’t threaten the vote.  This bill doesn’t specify if this type of communication is allowed.

· The Bill gives no guidance as to whether supervisors can express their opinion.
· The Bill does not clarify communication related to the correction of union misrepresentations made by management.
· Any form of involvement by supervisors or management could be seen as compromising the neutrality requirements of the bill.

· The majority of DA money is from the state.  If there is a penalty imposed arguably the funds to pay such a penalty will come from state funds and services.
Representative Stevens explained that the intent of the legislation is not about preventing managers from answering questions, but he acknowledged that it is a grey area.  He suggested that the point is whether the answer is shaded into the negative.  Todd replied that it’s hard to manage that when the rules are vague. It is particularly problematic given the potential for financial penalties.  

Certification to state that state funds are not used would also be difficult Todd said. The HowardCenter uses a labor relations attorney.  Under this bill, he wondered how legal consultations could be paid.  He doesn’t have non- state funds set aside specifically for that purpose.
Committee Chair Helen Head explained that they want documentation on the use of state funds. She said the Bill doesn’t allow state funds to be used to prevent people from unionizing, but are okay for use for union negotiations.  Todd does not see the level of specificity in the Bill that makes it clear what he can or can not communicate and how. He would like be able to express his opinion about whether another union could come in or get legal consultation.

Joyce Dion testified on behalf of the United Nurses and Allied Professional (UNAP) union which is at Healthcare and Rehabilitation Services.  She explained that there is a small coalition of union workers of the designated agencies.  Although she acknowledged that HC has good services and a good relationship with its union, she reported that her union has a more contentious relationship, as does the one at Lamoille Community Connections. Joyce said this bill would protect the state funds to assure that they would be used for services.  The PHPG studies were sited and the ongoing problems with staff turnover.  

Joyce reviewed the history of the union organizing at HCRS where the contentious issue was converting from a 10 to 12 month schedule for school clinicians.  This would have created a 14% pay cut in her estimation.  These clinicians earn less than at schools or hospitals.  She accused HCRS of de-legitimizing the issue and it was the subject of an unfair labor practice.  She reported that HCRS gave the reason for cuts as financial, but UNAP felt this was not true.  She asserted that HCRS never chose to use the 3-year commitment money to address the cuts. School based clinicians were ½ of the union block.  According to Joyce the turnover rate of school clinicians during the two years of negotiations was extremely high – 77% with HCRS losing two contracts for school services and reducing services to 200 children. She compared the rate with the general turnover rate for designated agencies. She concluded by saying it is important the funding go to services; not to high-priced attorneys. 

Representative Bouchard wondered if this bill would counter the ability of HCRS to counter union activities.  This bill would make it hard for the agency to address union organization activities.  Committee members responded that the Bill is already in line with NH bill.

Joyce continued that the agency was acting against the interest of the NRLA, with the union filing 6 charges. Representative Stevens said H.389 doesn’t prevent normal actions to solve charges of violating labor charges.  
Joyce Dion brought in a letter from HCRS supervisors advising that involvement in union was not in the best interest of employees. Joyce believes that supervisors should maintain neutral positions regarding the union, because they have a power position over the workers. Therefore, she finds the letter upsetting.  It impacts how the workers feel and trust the agency.  School-based clinicians do not feel respected, she reported.

Committee Vice-Chair John Moran, said the bill does not address legitimate functions and use of funds under the purview of NRLA.   
Julie Tessler asked about value-added of the proposed legislation to the existing NLRA.  She reported that the turnover rates at HCRS are similar to other agencies and gave that data to the Committee the next day.  She also spoke about the adjustment of school clinician schedules not being unique to HCRS. The Chair of the Committee asked the Council to give the Committee a stated position on the bill. Here is that Statement.
The Vermont Council of Developmental and Mental Health Services does not support H.389. We believe the National Labor Relations Act is already effective in setting clear rules for communication from management regarding union organizing efforts. The NLRB has developed an extensive jurisprudence concerning what is permissible and what is not permissible in the course of a union organizing campaign.  The end result of the NLRB process is supposed to be a free, fair and secret ballot election as to whether the employees who are being organized would prefer to be represented by a union or remain an open shop.   H.389 does not draw a bright line distinction between what is permissible commentary and what would be regarded as an activity “directly related to influencing employees”.  Restrictions on the use of state funds would be cumbersome to track, as well. The significant financial penalties on agencies could have deleterious impact on services.  In short, the value-added intended by this bill would be compromised by the lack of clarity on the restrictions for communications, cumbersome fiscal tracking requirements and the unintended consequences of potential fines. 

Government Operations Begins Review of Public Records Bill H.73

Secretary of State Jim Condos opened the testimony by stating access to public records has never been more critical than it is today.  Open government is good government.  If in doubt, information should be shared with the public.  There are 250 exemptions to the public records law at this time. All government records are public records, except for those that have a statutory exemption. The proposed language to charge for inspection of records will reduce access and should be eliminated. He does recommend the issue of privacy be added to the study agenda.

Jim Condos expressed his caution about potential language regarding access to the records of state contractors.  He said we should have a provision in every contract to access information.  It should be different for non-profits than other contractors.  He does not recommend that the issue be ignored and mentioned the resistance of Prison Health Systems about releasing information after an inmate died.

Beth Robinson, Council for the Governor sees the bill as a first step in an ongoing discussion.  There will need to be training, enforcement and greater clarity in the process.
The proposed study would be done by a legislative committee only, with no stakeholders.  It would be an ongoing committee with continuing responsibilities, including reviews of new exemptions proposed by legislators.

Jim Caffrey, the parent of a child with autism spoke to the committee about his interest in having the public records law applied to designated agencies.  Although he is happy with the services and information he has been able to access from his local agency he knows of many families that have not had the same experience.  He believes that other states have similar laws.
Alan Gilbert of the ACLU says that contracts are subject to the private records act.  He asserted that the Administration agrees with him.  There is a lawsuit with Prison Health Services over this issue.  He believes that it would be best to add language that other states have to clarify that the work products and financial information of state contractors are subject to the public records law.  Alan would apply this requirement to for-profits and non-profits.  The public records act would still include the exemptions.
Committee Chair Jeannette White asked, “what about a privatization contracts verses grants and contracts”. Conner Casey said VSEA would like to include personal contracts, too.

Government Accountability Committee Hears about Budgeting and IT

Director of Budget, Matt Riven told the Committee that the Administration fully supports performance-based budgeting.  It is important to track how funds are allocated in relation to strategic planning, mission statements and goal setting.  They see upgrading the IT system as a way of avoiding duplication between different departments of state government. 

The current IT system is antiquated and needs to be updated.  It lacks the functionality to do performance measures in relation to the budget and to track the measures year to year.  The new system will be able to track funds and performance measures. The state is in the process of hiring a vendor to help select the technology.  We are two to three years away from implementing the new system.  The Joint Fiscal Office will use this new technology and wants the ability to track performance, as well as expenditures.  Ultimately more information will be available to legislators, the media and the public.
House Human Services Hears from Commissioner Oliver on State Hospital

Christine Oliver Commissioner of Mental Health came to discuss her plan for replacing the Vermont State Hospital (VSH).  She chose not to go forward with the secure residential because there was not a specific plan for the rest of the beds at VSH which would not be replaced by the secure residential.  Additionally, the medical director and staff at Vermont State Hospital said maybe only 5 current patients would be appropriate for the secure residential facility.  Brattleboro Retreat (BR) is interested in hosting 16 – 24 beds to replace VSH.  There may be federal legislation that would enable them to have a waiver to the IMD requirement.  Christine plans to bring the medical staff together from VSH and BR to understand the dynamics of the patient population to clarify expectations.
Christine believes that the state should be the safety net for the inpatient psychiatric population, because the community hospitals were not designed to serve this level of patient. After she determines the number of beds BR will take, DMH will determine the number of beds for the new state hospital.  
The Commissioner also pointed out her conviction that co-location with the medical facility is critical.  The Medical Director at VSH told her that transport to medical care is a daily issue.  Central location in the State is ideal from DMH’s perspective.  
Representative Anne Donahue spoke about the potential for a physical connector between the proposed state hospital and CVMC.  Christine mentioned the van used for the nursing home on the campus.  She didn’t rule out a physical connector, she is just not sure if it is possible. She is open to explore it.  Anne noted that right now VSH patients are shackled by the sheriffs department just to go the court house on the Waterbury campus.
When asked for an update on involuntary medication, Christine replied that it’s ripe for discussion.  She said that we need to land at a place where we have collected the information from evidence, consumers and families. She added that best treatment and patient rights need to be included in the discussion. She would like to put a proposal forward for the next legislature and acknowledged that we may not come to a right answer for everyone.  

Representative McFaun and Representative Donahue asked the Commissioner about her support for designated agencies in light of the language presented to the Human Services Committee by Secretary Racine.  She expressed strong support for the designated agency system.  Christine said there are plans to modify the contract with the agencies to make it more performance-based.  She acknowledged that the current contract does have outcomes in it, but that they will be moving in the direction of attaching financial consequences.  She also clarified the intention of the language presented by Secretary Racine, explaining that the intent was never to “annihilate” designated agencies, but to continue to use designated agencies with improved flexibility to allow some agencies to provide specific services in other regions of the State.
This week’s schedule….

House Committee on Appropriations
Tuesday, April 19, 2011
10:00 AM                    Effects of Federal Cuts on Vermont 
                                    Joint Meeting with Senate Committee on Appropriations
Room: 10
James Reardon, Commissioner, Department of Finance & Management

Stephen Klein, Chief Legislative Fiscal Officer, Joint Fiscal Office

2:30 PM                       Informational Meeting: 
                                    Designated Agencies
Christine Oliver, Commissioner, Department of Mental Health

Rebecca Heintz, Deputy Commissioner, Department of Mental Health

Wednesday, April 20, 2011
10:30 AM                    Informational Meeting: 
                                    Maple Leaf Farm Report
Bill Young, Director, Maple Leaf Farm

Thursday, April 21, 2011
9:00 AM                      Informational Meeting: 
                                    Blueprint for Health
Dr. Craig Jones, Director, Blueprint for Health, Department of Health Access

10:30 AM              

House Committee on Corrections and Institutions

There is no agenda for this committee.
Senate Committee on Appropriations
Monday, April 18, 2011
2:00 PM                       H. 441 - An act relating to making appropriations for the support of government
                                    Committee deliberations/mark up
Tuesday, April 19, 2011
10:00 AM                    Effects of the Federal Cuts on Vermont 
                                    Joint House/Senate Appropriations Committee Meeting
(Room 10)
James Reardon, Commissioner, Department of Finance & Management

Senate Committee on Government Operations
Tuesday, April 19, 2011
10:15 AM                    H. 73 - An act relating to establishing a government transparency office to enforce the public records act
Julie Tessler, Director, Vermont Council of Developmental and Mental Health Services

Patricia Gabel, Court Administrator's Office

Laura Ziegler, Concerned Citizen, Citizen

Sen. Tim Ashe, Chittenden County

 

1:30 PM                       H. 73 - An act relating to establishing a government transparency office to enforce the public records act
Steven Collier, General Counsel, Department of Human Resources

Greg Sanford, State Archivist, Secretary of State's Office

For more information or to take action:
(        Legislative home page: http://www.leg.state.vt.us
(        Sergeant-at-Arms Office: (802) 828-2228 or (800) 322-5616
(        State House fax (to reach any member): (802) 828-2424
(        State House mailing address (to reach any member):      
                                    Your Legislator
                                    State House
                                    115 State Street, Drawer 33
                                    Montpelier, VT  05633-5501
(        Email, home address and phone: Legislators' email addresses and home contacts may be found on the Legislature home page at http://www.leg.state.vt.us
(        Governor Peter Shumlin (802) 828-3333 or http://governor.vermont.gov/
The purpose of the legislative update is to inform individuals who are interested in developmental, mental health and substance abuse services about legislative advocacy, policy development and activities that occur in the State Legislature. The Vermont Council is a non-profit trade association whose membership consists of 16 designated developmental and mental health agencies.
