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Senator Racine Nixes Changes to Involuntary Medication for this Session
Senator Racine, the Chair of the Senate Health and Welfare Committee gave Mental Health Commissioner Michael Hartman an opportunity to present his case for why the Legislature should take up changes in the laws on non-emergency involuntary medication during this session.  Many legislators had been under the impression that changing the law about the administration of these medications is critical to regional hospitals and their commitment to take on services for patients of Vermont State Hospital.

Michael Hartman explained to the Committee that the hospitals told the Governor that the proposed 30 day timeline would not meet their concern regarding payments, because after 14 days of a patient’s stay the reimbursement rates from Medicaid and Medicare puts them in a losing situation financially.  Further, hospitals say they don’t have capitol resources to expand their facilities and will require state funds to go forward.  DMH is developing an MOU with the hospitals which addresses financial assurances.

Michael said there may be a conflict between the need for due process and adequate care.  He stated that there is no way to reduce the involuntary medication timelines to 14 days as the hospitals are requesting.  DMH feels that 20 days is the shortest timeframe possible.  In light of this the hospitals want DMH to come up with a payment methodology to prevent financial losses.  

The Committee was given an overview of the Department’s efforts to reduce inpatient hospitalization by developing alternatives for those who don’t need acute inpatient care.  The Commissioner noted that DMH has received two very good proposals for new subacute facilities that could be developed quickly.  A 15-bed secure residential treatment is being planned for the Waterbury campus. The Dale facility will be empty and based on a preliminary walk through the Architects said it will take about $10.5 million to renovate the building.  The facility would be owned and operated by the State.  This would be used as a ‘backstop’ for patients the hospitals can’t take.  The Dale facility is less than ideal because it has two floors which increase staffing and operating costs.  Construction could start as early as January 2009 and would take nine months or so.  A new facility wouldn’t cost much more Michael told the Committee.  The current estimate for new inpatient beds required is 20 – 30.
Senator Racine expressed concern that since we closed Brandon, the individuals who went into the community have been chronically under-funded.  He does not want to see the same thing happen to former VSH patients in the community.  The Senator concurs with the hospitals who question whether the state will fulfill its financial commitment in the long term.  Michael took “umbrage” to that remark.  He said, “This is an issue of parity.  Hospitals don’t say they won’t take heart or kidney patients.  The issue is the care that we provide in the community.  The CRT population has a 30% employment rate.  Most people that left Brandon are also employed’.  Michael believes the question is, “how do we complete the process of deinstitutionalization. We have huge issue with how we provide care; these patients are members of their communities.  Sometimes we have problems getting community providers to take them back, because they are extremely challenging to support.”
From Michael’s perspective people are held in this involuntary process for too long.  No other states have such a long process.  He believes that we are holding people 30 -50 days longer than we should.  In many states involuntary medication administration is not a legal decision; instead it is a medical decision.  Michael pointed out that we have folks now being held in a coercive environment longer than we should because of the length of time it takes to administer involuntary medication.  Often these patients are experiencing traumatic interventions, such as emergency medication.  At VSH the staff frequently sustain injuries and patients are also at risk.

Michael told the Committee that Representative Donahue has reframed the question to one of capacity and treatment for all health conditions.  He likes that approach, but believes working it through could require a long arduous process.  His proposal would combine the processes for involuntary commitment and medication which would speed up the system and insure rights are protected.

Racine told Michael that he had made a compelling case to deal with involuntary medication.  “The way changes are made through the legislative process are through a bill and that would need to start earlier.  The only way I would take it up now would be if this were necessary to get the community hospitals on board now.  This was being presented as imperative to the process.  I don’t hear that today.  We could come back to it next year and give it a full airing.”    

Senate Passes Parity Legislation
Last week the Senate voted 28 - 0 in favor of S.114, which is intended to strengthen the ability of BISHCA to oversee managed care of mental health services.  The House Human Services Committee will take up the legislation this week.

 

Senate Judiciary Begins Review of the House Justice Reinvestment Bill
Lee Suskin, the State Court Administrator and Karen Ganett, the Court Treatment Coordinator, explained the court pilot project to the Senate Judiciary Committee which is included for 2009 funding in the House bill.  Senator Sears suggested putting the funding for the pilot Court program in the 2010 budget because he would rather direct the money to the Public Inebriate programs.

Looking over to Julie Tessler Senator Sears said, “It would behoove the local mental health centers to have screeners at arraignments on a daily basis.”
Sally Fox, representing the City of Burlington, spoke about the value of the transition unit in the Chittenden County facility which has 12 beds.  The inmates are allowed to go into the community to look for work. Those who get a job then are able to find housing.  It’s a successful model and could be expanded to any facility.

The Committee is working on language regarding early release.  The House Bill has an early release clause which specifies both public safety and services availability must be in place.  The Senate will continue with this bill this week.
Guardianship Bill Passed by the House

The House Human Services Committee took testimony on H.617 on March 17th. Madeline Mongan from the Vermont Medical Society and Jill Olson from the Hospital Association proposed an amendment to replace probate court review with review by a hospital or other ethics committee prior to withholding or withdrawing life sustaining treatment or consenting to a do-not-resuscitate order. The amendment also requires the guardian to notify the probate court after they consent to withholding or withdrawing treatment or a do-not-resuscitate order. Dr. Bob Maccauley, the Director of Clinical Ethics at Fletcher Allen Health Center, spoke to the reasons for the recommended changes. He said that ethics committees, in contrast to the probate court, could act very quickly, and though the bill includes exceptions to probate court review, they were not practical. People can be kept alive via mechanical ventilation; therefore, clauses in the bill that exempt court approval if death is imminent or if there is clinician certification that intervention would not prevent death are not meaningful. As written, the bill would require use of ventilator care.

The Home Health Association submitted a memo from a registered nurse expressing concern about the ability to secure timely probate court approval.

Michele Morin, representing the Catholic Diocese and Vermont Right to Life, testified that the standard of proof should be very high in substituted judgment situations and the bill does not adequately safeguard in terms of abortion or life sustaining treatment, partly because Vermont defines life sustaining treatment to include “nutrition and hydration administered by artificial means.” The groups she represents think probate court oversight or more is appropriate and does not support the proposed changes.

Gail Falk, Director of the Public Guardianship program, said they provide guardianship services for 700 people with developmental disabilities or aging impairments. Guardians are often not ready to withdraw treatment when a hospital thinks it should be withdrawn and she agrees with Dr. Maccauley that the current bill makes it impossible to withdraw treatment. She said ethics committees work and supports the proposed changes but questions what would be in place for people in home care or nursing homes. 

Lynn Vitzthum, from the Vermont Coalition for Disability Rights, said they are not altogether happy with probate court review but think it is a better option than the proposed change; notification of the probate court following a decision might be too late. She shared examples of an ethics committee in Washington State that approved procedures to keep a child with developmental disabilities from maturing, and doctors suggesting not treating her son who has a disability when he had pneumonia as a child. She does not think ethic committee decisions are always in the best interest of the person.

Jackie Majoros, Long Term Care Ombudsman and spokesperson for the group who initially drafted the bill, said there are about 3,500 people in Vermont under involuntary guardianship. Some of those individuals do not like their guardians, the guardian’s decisions, etc. Current statute requires that almost all medical treatment be approved by the probate court, and the group of people who worked on revisions of the statute tried to change that, partly, for more consistent implementation of the statutes. “Imminent death” is defined in statutes so she does not understand why it is an issue. They want to ensure that guardians are acting in the best interest of the person, versus their own views. Court review provides a 3rd party look by someone who is not a health care provider and does not hear the “chatter” of medical providers that can taint decisions. Jackie said that “futility,” which allows non-intervention after certifying that intervention will not be effective, is defined in the advanced care directive statute. Jackie indicated that she opposes the proposed amendment. 

House Human Services did not take any action on the proposed amendment.

H.617 was passed by the House of Representatives on Wednesday following a floor amendment offered by Representative Jewett for the House Judiciary Committee  reflecting the recommendations made by Representative Donahue that were approved by the Judiciary Committee (These changes were included in the legislative update last week). The bill has been sent to the Senate and referred to the Judiciary Committee.
House Appropriations Finalizing the Budget Proposal

The House Appropriations Committee is completing their mark-up of the budget on a somewhat slower schedule than originally planned.  They are now hoping to have the full House of Representatives vote on it on April 2nd and 3rd.  At this point it looks like the DS June Graduate funding may be partially restored.  The Committee Chair, Martha Heath stated that she does not want to direct the 2.5% COLA to personnel cost as requested by a union, because she does not want to tie the hands of the DA’s to manage our finances.  There was some discussion about the ongoing level funding of the elder mental health care program, but it is not like to receive additional funding this year.
This week’s schedule
HOUSE GOVERNMENT OPERATIONS 

Wednesday, March 26, 2008   10:00 am   

Joint Hearing on Corrections Reorganization
Room 11, with House Corrections and Institutions
HOUSE HUMAN SERVICES 
Tuesday, March 25, 2008 15 Minutes after Caucus   
S.114 An Act Relating to Enhancing Mental Health Parity         

Jennifer Carbee, Legislative Council
Friday, March 28, 2008   15 Minutes after House Adjournment   

S.114 An Act Relating to Enhancing Mental Health Parity         

Committee Discussion   

1:00 p.m. - 4:30 p.m.   

S.114 An Act Relating to Enhancing Mental Health Parity         

HOUSE CORRECTIONS AND INSTITUTIONS Friday March 28, 2008  after floor 

FY09 Capital Bill - Vermont State Hospital         

Commissioner Michael Hartman, Dept of Mental Health         

Commissioner Gerry Myers, Dept Buildings and General Services         

Mike Kuhn, Dept Buildings and General Services         

Conor Casey, Vermont State Employees Association         

Ken Libertoff, Exec Director, VT Assn for Mental Health  

SENATE EDUCATION 

Tuesday, March 25, 2:30 PM   

Special Education Model        

Brigid Scheffert, Principal, Johnson Elementary

SENATE JUDICIARY 
Wednesday, March 26, 2008   9:00 a.m.   

H.859 Justice Reinvestment Mark Up         

Erik Fitzpatrick, Legislative Counsel
For more information or to take action:
        Legislative home page: http://www.leg.state.vt.us
        Sergeant-at-Arms Office: (802) 828-2228 or (800) 322-5616
        State House fax (to reach any member): (802) 828-2424
        State House mailing address (to reach any member):      
                                    Your Legislator
                                    State House
                                    115 State Street, Drawer 33
                                    Montpelier, VT  05633-5501
        Email, home address and phone: Legislators' email addresses and home contacts may be found on the Legislature home page at http://www.leg.state.vt.us
        Governor Jim Douglas (802) 649-6825 or http://governor.vermont.gov/
The purpose of the legislative update is to inform individuals who are interested in developmental, mental health and substance abuse services about legislative advocacy, policy development and activities that occur in the State Legislature. The Vermont Council is a non-profit trade association whose membership consists of 16 designated developmental and mental health agencies.
For further information contact Julie Tessler at (802) 223-1773 or email julie@vtcouncil.org
