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Legislation to Address Substance Abuse by Offenders Moves Quickly

The Senate Judiciary, House Judiciary and the House Institutions Committees are working simultaneously to craft legislation to address the substance abuse needs of individuals under the supervision of Department of Corrections (DOC).  In the House it is Bill H.859 and in the Senate it is Bill S.360.  The Legislation is referred to as the Justice Reinvestment Bill and is based on the work of the National Council of State Legislators.
Rob Hoffman, the Commissioner of DOC is generally supportive of recommendations, although he would like to add electronic monitoring to the provisions and the Senate appears to be receptive to that idea.  Currently, DOC has launched limited monitoring and he would like to expand the program to low-risk offenders. He would also like to augment monitoring of high risk sex-offenders who are being discharged from prison.

The amount of resources being appropriated will limit the extent that new programs or existing supports can be implemented.  Rob Hoffman said he hopes the transitional housing piece will help some more people get out of jail, but at a level of resources specified in the bill there will still be inmates stuck in jail because of the lack of housing. 
The bill also calls for DOC to speed up early releases at a specified number of days before the minimum sentence date.  Rob cautioned that DOC should have the authority to do early release based on its own discretion because there is a risk in every case of reentry.

In the House Institutions Committee Karen Gannet explained the goal of creating a continuum through a pilot of a sequential intercept model.  Screening could happen at any point in the continuum and defendants could opt out at any time during the process.  Substance abuse assessment would be done by a designated agency and would flow with them through DOC.  Barbara, Karen and Susan estimate an annual cost of $272,000 to do a pilot in central Vermont which would included treatment funds for discharged prisoners.  They estimate that they could reduce the number of prison beds by eight with the program.

Karen Gannet of the Court Administrator’s Office, Susan Underweiser Director of Services for DOC and Barbara Cimaglio Deputy Commissioner for Substance Abuse are working together to develop substance abuse screening, assessment and treatment pilot.  The House Judiciary Committee took testimony on the due process issues related to mandatory screening in advance of convictions.  The Defender General would want only the defense council to have this information in advance of a conviction.  However, Lee Suskin noted that the information could be useful to a judge before releasing a prisoner in advance of a trial.  The Committee did not make a final determination on this issue.
An additional piece of the Bill calls for the expansion of the DOC ISAP services to include some aspects of drug treatment that they don’t currently do like medication assisted treatment and more substance abuse treatment.
There are some funds for community based substance abuse services included in the Bill.  Deputy Commissioner Barbara Cimaglio is considering how to best use those limited resources for the correctional population.  One possibility is to target substance abuse treatment funds to those communities that provide transitional housing for offenders reentering the community and/or to the three communities involved in the Incarcerated Women’s Project.
Bob Bick, the Director of Mental Health and Substance Abuse for the HowardCenter, testified to the House Institutions Committee in favor of the bill although he questioned the challenge of meeting the needs of the offender population with only a $144,000 increase in the allocation for substance abuse services for designated providers.  With much more of the funding directed to expanding the ISAP program. Bob noted that we should not build a shadow substance abuse system for people involved in DOC.  The Bill should reinforce ADAP’s role in coordinating SA policy and programs in the state.  This will lead to more consistent public policy.  

Bob cautioned the Committee that if more individuals in prisons are released earlier the community resources need to be improved.  Currently, HowardCenter has 100 individuals on the waiting list for opiate addiction treatment in Chittenden County who have a 95% chance of becoming inmates of DOC who are waiting for services.  Many could wait for one year to one and a half year until they can receive treatment.  Property crimes often are committed by people on opiates.  This is an important factor to consider when determining how to best distribute resources.
Some people need habilitation to learn how to live a pro-social lifestyle, Bob explained.  This can’t be done on a short term basis.  Bob reiterated statements made earlier by Ken Schatz, a Burlington City Attorney, that there is not enough funding from ADAP and DOC to fully meet the program needs for the Northern Lights Program for reentering offenders.  “Simply put”, he said, “we shouldn’t build social policy on under-funded programs.”  The State should assure funding for baseline capacity.

The difficulty in accessing substance abuse treatment is Senator Dick Sears’s biggest concern.

Senate Health and Welfare Hears Limited Support for Futures Inpatient Plan
Senator Racine the Chair of the Senate Health and Welfare Committee invited the two key hospitals in to learn if changing involuntary medication law is necessary for Futures to move forward and to gage their commitment to developing the new inpatient beds.  
On February 13th Tom Huebner the Chief Executive Officer of the Rutland Regional Medical Center said his hospital is greatly restricted by CMS requirements for active treatment and many of the patients served by VSH could not be treated by his facility even if the involuntary medication process changed so that it would take 30 days until the process plays out.  He suggested that patients refusing medication would need to be held elsewhere in the interim until a court order is made.  They would not be able to serve court-order patients, if they were not in need of acute inpatient care.
The head of Psychiatry for Fletcher Allen Health Care, Bob Perriatini said, if VSH closes there are several issues, the Consultants report is on target, but not at all well-defined.  He does support the DMH proposal to shorten the length of time for non-emergency involuntary medication.  It would let us conduct the medical process in the same timeframe as other medical treatment processes.  However, he said that 30 days is still too long to make a critical medication decision.  He also noted the requirement to offer active treatment.  He explained that individuals who refuse medications more often require seclusion, restraint and other emergency interventions.   

Bob Perriatini suggested that a subacute facility could be sized and designed for people during the involuntary medication process before they receive medication.  Although he noted that just because a patient is not getting medication doesn’t mean that person is not in need of hospital level care.  The new facility would need to have capacity for early assessment and acute care of non-medicated patients.  Hospitals could do initial assessments, treatment and then send patient to a facility that could do supportive care: but the subacute facility would need higher capacity.  A second option would be to have community hospitals have special designated space and a designated program for individuals refusing medication.

Cost and reimbursement issues are the most critical to Fletcher Allen Health Care.  Bob said, “Vermont Medicaid pays less each day.”  The full cost of a psychiatric patient’s stay is only covered on day one and goes down over the length of the stay.  VSH has an average length of stay of 30 days. So community hospitals would loose tremendously if they take VSH patients, especially for the forensic – court ordered stays.  

Doug Racine asked “If space and cost issues were addressed to the satisfaction of FAHC would you take these folks? Yes replied Bob, who then acknowledged that no analysis of federal regulations has been done yet.  The space, quality and reimbursement issues would need to be considered in relation to the FAHC master plan and City of Burlington.
Senate Health and Welfare Begins Testimony on Parity

The Senate Health and Welfare Committee began testimony on Senate Bill 114.  The Committee Chair Doug Racine believes that we need to improve access to mental health care and to have parity in management of mental health with physical health.  Much of the hearing focused on Magellan, the administrator of the mental health carve out for Blue Cross Blue Shield (BC/BS).

Jonathon Wecker, MD of the VT Psychiatric Association was chair of an independent panel that reviewed managed care disputes on psychiatric care.  He said to access Magellan a psychiatrist would need to make at least six calls and then wait a month.  He said many psychiatrists won’t participate due to the administrative burdens and that fact that the reimbursement rates haven’t gone up since 1997.

Christine Oliver the BISHCA Deputy Commissioner for Healthcare Administration reported that in 2007, 11 complaints were filed for mental health care. They are in a “pre-examination phase” with Magellan.  There have been no complaints against Primalink the management company for MVP.  There are complaints about Cigna’s network.  BISCHA does have regulatory tools, she told the Committee, but she acknowledged that they could be enhanced, but not in all the ways set out in the Bill.

Christine went on to clarify that consumer protection is BISHCA’s  primary mission, not provider protection.  Therefore, they don’t log complaints from providers and they do not review provider reimbursement rates.  They do review provider networks.  Senator Racine expressed concerned about BISHCA’s lack of response to the concerns raised by providers.

Michael Hartman, Commissioner of Mental Health noted that mental health care is often treated differently from physical health.  The mental health system has been a good bargain for purchasers.  Michael said part of the problem is that the State has an inadequate number of providers when compared to other states.  

Lee Tofferri of BC/BS said our primary interest is to make sure members get the care they need.  Magellan has been administering our mental health benefits because they have tremendous expertise in mental health.  He redirected the blame by saying mental health and substance abuse providers have not been adept at using managed care, although he admitted that there may be some specific processes that need to be address.  The BC/BS metrics show a high level of satisfaction by members.  Provider satisfaction is in the high 80’s and trending upwards, too he said.  So he sees no need to throw out the system.  As a small insurer they do not want to replicate a mental health management system in-house.  BISHCA’s Rule 10 addresses network adequacy for both physical and mental health care.

Bill Little of MVP Vermont said they commissioned an independent study on access to mental health practitioners.  VT has more mental health providers per capita than other neighboring states.  Rule 10 requires documentation on accessibility.
Unemployment Housekeeping Bill

H. 664 was presented to House Commerce by bill sponsor Representative Ann Pugh and Valerie Rickert from the Department of Labor (DOL). Representative Pugh addressed the section of the bill that seeks to clarify that foster care payments are not wages and cannot be utilized as income for accessing unemployment. Representative Pugh referred to work the House Human Services Committee had done regarding homestead property taxes on developmental home (DH) payments, and in doing so, expressed concern about whether the language in H. 664 included DH payments. Dirk Anderson, an attorney for DOL, has confirmed that the language does cover development homes.

Guardianship

House Judiciary took up H. 617 again on Wednesday. The Committee attempted to address issues that had previously been identified. Jackie Majoros and Representative Donahue had both submitted revised definitions of a person in need of guardianship.  However, Representative Donahue withdrew her definition in favor of the other definition so the Committee accepted the definition submitted by Jackie as working language. 

The hospital, medical and home health associations recommended language to address use of “the court” in sections where they understood the language to be requiring court review of wishes expressed in advanced care directives. The original drafters of the bill said they had inserted the language to reflect that the court also had to honor the advance care directive. The Committee determined that another clause was needed to clarify the role of the court.

Jill Olson, from the hospital association, testified that the Probate Courts do not have 24 hour capacity to address the requirements identified for withholding life sustaining treatment or issuing “do-not resuscitate” orders. She also expressed concern with the requirement for 2 physicians to determine that death is imminent; noting that in small hospitals or other settings there may not be 2 physicians available.  The Committee will further address this section of the bill.

The Committee did a review of what they had agreed upon and asked legislative council to update the bill reflecting those things. They will probably take the bill up again during the upcoming week.  

This week’s schedule

HOUSE APPROPRIATIONS Wednesday, February 20, 1:30-4:30 p.m.   
Public hearing on Fiscal Year 2009 budget - Room 11 
Thursday, February 21, 1:30-3:30 p.m.  
Public hearing on Fiscal Year 2009 budget - Room 11   

HOUSE HUMAN SERVICES Tuesday, February 19, 2008   10:45 a.m.   
H.629 An Act Relating to an Evaluation of Vermont's System of Caring for Mentally Ill Offenders         
TBA, Community Rehabilitation and Treatment Services         
Elaine Alfano, Judge David L Bazelon Center for Mental Health Law (conf. call)         Dolores Burroughs Biron, Director of Health Care Services, Department of Corrections     Ron Smith, Chief of Mental Health Services, Department of Corrections
HOUSE INSTITUTIONS Tuesday, February 19, 2008   2:30 p.m.   
Presentation - H. 859 - Section on Pre-sentencing screening         
Steve Gold, Joint Fiscal Office         
Lee Suskin, Court Administrator         
Karen Genette, Court Administrator         
Jane Woodruff, Exec. Director, Vermont States Attorneys and Sheriffs         
Matthew Valerio, Defender General 
Wednesday, February 20, 2008   9:00 a.m.   
H. 859 - Section on Transitional Housing & Treatment         
Barbara Cimaglio, Deputy Commissioner Alcohol and Substance Abuse Programs         David Peebles, Dept. of Corrections         
Susan Onderwyzer, Dept. of Corrections         
Bob Wofford, Howard Center   
2:00 p.m.   H. 859 Mark-up after floor 
Thursday, February 21, 2008   9:00 a.m.   
H. 859 Mark-up   
Friday, February 22, 2008   
10:30 a.m.   
H. 859 Mark-up
 
HOUSE JUDICIARY Tuesday, February 19, 2008   10:30 a.m. or 15 min. after floor   H. 617 - Guardianship         
Mary Shriver, VT Health Care Assoc.        
Peter Cobb, Home Health Agencies   
2:30 p.m. or 15 min. after Caucus   
H. 617 - Guardianship 
Thursday, February 21, 2008   1:30 p.m. or 15 min. after floor   H. 617 - Guardianship
Final mark up and possible vote
SENATE APPROPRIATIONS Thursday, February 21, 2008   1:30 - 3:00   
Substance Abuse Treatment (in Senate Chamber)         
Ken Libertoff        
Jon Coffin         
Renee Weeks         
Bob Wolford         
Steve Gold         
Paul Reiber         
Barbara Cimaglio   
SENATE HEALTH & WELFARE Tuesday, February 19, 2008   1:30 p.m.  
S.114 - Mental Health Parity         
Maria Royle, Legislative Council         
Christine Oliver, Deputy Commissioner, BISHCA         
Leigh Tofferi, Blue Cross/Blue Shield         
Jeanne Kennedy, CIGNA         
Bill Little, VP, Vermont MVP         
Peter Albert, PrimariLink         
Ken Libertoff, VT Association for Mental Health
SENATE JUDICIARY Wednesday, February 20, 2008   9:00 a.m.   
S.360 Justice Reinvestment         
Jane Woodruff, Exec. Dir., Sstate's Attorneys and Sheriffs         
David Peeples, Vt. Dept. of Corrections         
Annie Noonan, Vt. State Employees Asso.        
Trevor Lashua, Vt. League of Cities & Towns

Erik Fitzpatrick, Legislative Counsel   
10:30 a.m.   Mark Up and Committee Discussion   
For more information or to take action:
        Legislative home page: http://www.leg.state.vt.us
        Sergeant-at-Arms Office: (802) 828-2228 or (800) 322-5616
        State House fax (to reach any member): (802) 828-2424
        State House mailing address (to reach any member):      
                                    Your Legislator
                                    State House
                                    115 State Street, Drawer 33
                                    Montpelier, VT  05633-5501
        Email, home address and phone: Legislators' email addresses and home contacts may be found on the Legislature home page at http://www.leg.state.vt.us
        Governor Jim Douglas (802) 649-6825 or http://governor.vermont.gov/
The purpose of the legislative update is to inform individuals who are interested in developmental, mental health and substance abuse services about legislative advocacy, policy development and activities that occur in the State Legislature. The Vermont Council is a non-profit trade association whose membership consists of 16 designated developmental and mental health agencies.
For further information contact Julie Tessler at (802) 223-1773 or email julie@vtcouncil.org
