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In the context of the evolving Futures Plan to create facilities and programs to replace the functions of the Vermont State Hospital, and with the recent development of legislative proposals for changes in the use of non-emergency involuntary medication beyond VSH, the Vermont Council offers the following observations and recommendations.
The words “treatment” and “medication” are often used synonymously and interchangeably in the current debate on Vermont’s psychiatric commitment law. It is important to maintain the distinction that defines medication as just one of the choices within the array of treatment options. The role of medication is to enable a person to engage in psychosocial rehabilitation and other activities that directly support recovery.  Every person in an inpatient setting should be receiving active treatment, but it is a conceptual and clinical error to use the term ‘active treatment’ as a euphemism for medication. 

A small subset of individuals suffer from persistent psychosis, may have no insight about the situation, and also present a serious risk of danger to others or self. They are unable to engage in activity that would begin the recovery process.  For this group the use of nonemergency involuntary medication may be necessary and appropriate. The unacceptable alternative is extended ongoing confinement.
Clearly defined protocols and strong legal protections are needed to guide the use of all coercive medical interventions.
Recommendations
We favor an approach that addresses the issue of nonemergency involuntary medication with provisions for replacement decision-making and medical surrogacy. The particular merit of this approach is that it does not single out psychiatry, but offers a method that applies to all medical situations involving involuntary treatment.

We support the objective of decreasing the average length of time that a person remains involuntarily hospitalized while awaiting the outcome of hearings on commitment and involuntary medication. The acute care resources provided in a hospital should be used exclusively by people in need of the most intensive level of psychiatric care. This resource should not be diverted to the necessary but separate tasks generated by the legal process. Additionally, as described in other documents, significant clinical risks are incurred when a person with persistent psychosis and dangerous behaviors is held long-term in an inpatient setting.
Vermont is a national leader in the protection of a patient’s right to challenge orders of involuntary medication. We support the continuation of this long standing policy, and believe that it can be compatible with a more compact schedule of court hearings. 
The proposal from the Department of Mental Health for legislation to change Act 114 includes a provision that would allow a hospital to give nonemergency involuntary medication on a court order while the order is under appeal. We are concerned that this provision is out of step with the usual legal process that allows an enforcement stay while an appeal is pending. We recommend the deletion of this provision from any legislative proposal to change Act 114.
Legislative Timeline

Statewide participation in a full discussion of the issues has lagged behind the legislative calendar. Proposals now under consideration would have to be pushed through the process quickly by non-routine means to be adopted in this session.

The imperative to change the statutes this year now appears to be less urgent than originally assumed. For example the Consultants Report to the Vermont legislature in November 2007 incorrectly suggested that federal reimbursement for inpatient psychiatric services is contingent on active treatment with psychiatric medication. The Center for Medicare and Medicaid Services has since clarified that this is not correct according to their rules.  However, in practice there are implications for reimbursement.
The current discussion of proposals for changing Act 114 is now perfectly timed to inform the work of the 2009 legislative session. We recommend the continuation of a full dialog during the off session that will lead to careful and deliberate decisions reflecting the widest possible consensus.
